DRAFT.2010

MATERIALS TRANSFER AGREEMENT (MTA)
PARTIES

This agreement is made and entered into by and between

WITS HEALTH CONSORTIUM (PTY) LTD., trading as the (insert name of Syndicate)
Whose address and principal place of business is 8 Blackwood Ridge, Parktown, 2193 South Africa (the Supplier)
AND
(Please insert name and address of Recipient) (The Recipient)
WHEREAS,  the Supplier is the owner of the Material as defined below: and

WHEREAS,  the Supplier is willing to transfer Material to the Recipient on the terms 
mutually agreed upon herein

NOW, THERE,  the Supplier requests that the Recipient agrees to the following 
Before the Recipient receives the Material
RECITALS:

A. The Supplier is a health service research facility, and possesses confidential Materials being clinical data associated with the sample collection.

B. The Recipient is a biotechnology company which has an interest in receiving and conducting research into or with the Materials for the purpose of scientific research, that being the testing and preliminary validation of a    (insert relevant testing required)

C. This agreement sets out the terms that the parties agree are to apply to the use of Materials by the Recipient.

IT IS AGREED:
1. DEFINITIONS:
Intellectual Property means statutory and other proprietary rights in respect of copyright and neighbouring rights: all rights in relation to inventions, patents, plant varieties, registered and unregistered trade mark, registered and unregistered designs, circuit layouts and confidential information, but does not include moral rights that are not transferable.

MATERIALS means the Materials described 

(The Materials must be fully described, including any derivative product)
PURPOSE AND USAGE: means the conduct of the Research

The conditions for use by the borrower should be fully described e.g. for research purposes only or for commercial application under specified conditions. 
RESEARCH means, 
The research program under which the Material is going to be used should be described, and as much as possible, indicate the specific experimental tests that the Material will be subjected to.
RESULTS means 
All information and tangible objects arising from the Recipient’s use of the Materials.

2. SUPPLY OF THE MATERIALS
2.1 The Supplier aggress to provide the Recipient with the Materials in the quantity and in the packaging, and by the mode of transport, set out in the Schedule (include the information here or in the Schedule).  The Recipient is responsible for arranging transport and all transport costs incurred in supplying the Materials and shipping specimens.
2.2 The Recipient acknowledges that the Materials have been developed or acquired by the Suppliers and contain information which may be confidential in nature, and are of considerable research value.

2.3 The Recipient will pay the Supplier an amount of ______________ (Invoice if required) for specimens collected and shipped.   This amount will be paid in full prior to shipping of the final specimen.

3. USE OF THE MATERIALS
3.1 The Recipient agrees to keep the Materials secure and confidential that will be used in development of   (insert information relevant for the development) - Authorized user(s) of the Material should be mentioned. The supplier should restrict the use of the Material to retain control.
3.2 The Recipient must not, without the prior written permission of the Supplier
(a) sell, loan, or otherwise provide any Material to any third party; or

(b) use the Materials for any purpose other than the Purpose.
3.3 The Recipient must ensure that its use of the Material complies with all relevant laws, codes of practice and ethical principles.  No Investigations additional to those in Protocol No………….may be done without the written approval of the Human Research Ethics Committee (Medical) of the University of the Witswatersrand.
4. LOCATION:
Describe where the Material is being transferred or will be used. It should be indicated if the Material can be used at any site or restricted number of sites.
5. RESTRICTIONS:.

Specific restrictions for the recipient are described here. E.g. “not to be used for human reproductive cloning”, or “to be used in accordance with South African law only”. 

6. TIME PERIODS:
A date is set to terminate the MTA, otherwise the recipient may use the Material indefinitely. However, for collections for storage for future uses, certain provisions of the MTA may still remain in force.

7. COMPLETION REQUIREMENTS:
At the termination date, the supplier may ask for the return of the Material, or its destruction.

8. INTELLECTUAL PROPERTY

8.1 The Recipient shall retain title to any patient or other intellectual property rights in interventions made by it during the course of the Research.
8.2 The Supplier agrees that the Material does not constitute Intellectual Property and that it will acquire no Intellectual Property rights under this Agreement, or as a result of the use of the Materials by the Recipient.
8.3 Nothing in this agreement or the use of the Material by the Recipient gives the Recipient any license of or other interest in any Intellectual Property rights of the Supplier.

9 DISCLOSURE AND PUBLICATIONS
9.1 The Recipient may disclose the Results on the Research to its collaboration partners in any form and at any item, at is absolute discretion.
9.2 The Recipient may publish or otherwise publicly disclose the Results of the Research, and will give the Supplier written notice of its intention to publish 14 days in advance of submission (together with a copy of the intended publication).
9.3 The Recipient agrees to acknowledge the role of the Supplier in any publication arising out of the Recipient’s use of the Materials and, where any significant advice or recommendations have been provided by an employee of the Supplier, the Recipient will acknowledge the authorship of that person.
10 LIABILITY

10.1 Subject to Clause 11.2, the Supplier gives no warranty that the Materials are fit for the Purpose, or that they have any particular qualities or characteristics.    The Recipient acknowledges that the Materials are experimental in nature and that the speculative nature of scientific research is such that it is unreasonable to expect the Supplier to give any assurances to the Recipient as to the performance of the Material.
10.2 It is the intention of the Recipient that Supplier not be liable to the Recipient for any claims or damages arising from the Recipient’s use of the Material: however, no indemnification is provided or intended.
11 PENALTY CLAUSE
11.1 In the event of the Recipient breaching any of the clauses in this agreement and remaining in breach notwithstanding 7 days written notice to rectify the breach, the recipient shall be liable to pay a penalty to the Supplier of an amount to be determined in the discretion of the supplier but not exceeding R1 million.
12 GENERAL
12.1 The Recipient warrants that the Research is to be conducted solely for the development for which the Materials were intended.

12.2 The Supplier warrants that to the best of its knowledge all information provided to the Recipient with the Material is accurate and complete.

12.3 If any provision of this agreement is unenforceable or invalid for any reason, the relevant provision will be deemed to be modified to the extent necessary to remedy such unenforceability or invalidity or, if this is not possible, then such provision will be severed from this agreement, without affecting the enforceability or validity of any other provision of the agreement.

12.4 This agreement is governed by the Laws of Republic of South Africa, without regard to conflicts of laws principles, and the parties submit to the non-exclusive jurisdiction of the courts of South Africa.   Prior to recourse to the courts, if there is any dispute, attempt to resolve the dispute will be made using an arbitrator appointed by the Chairperson of the Local Human Research Ethics Committee.
12.5 Any Material delivered pursuant to this Agreement is understood to be experimental in nature and may have hazardous properties.  The Supplier makes no representations and extends no warranties of any kind, either expressed or implied.  There is no express or implied warranty of merchantability or fitness for a particular purpose, or that the use of the Material will not infringe any patent, copyright, trademark, or other proprietary rights.  Unless prohibited by law, the Recipient assumes all liability for claims for damages against it by third parties which may arise from the use, storage or disposal of the Material except that, to the extent permitted by law, The Supplier shall only be liable to the Receipt when the damage is caused by the gross negligence or willful misconduct of The Supplier.
12.6 The Recipient shall ensure that the importation, transport, use, maintenance and disposition of the Material will be conducted in strict accordance with all appropriate local, national and international laws, as well as guidelines and regulations.
12.7 The Material is provided at no cost, or with an optional transmittal fee solely to reimburse the SUPPLIER for its preparation and distribution costs.   If a fee is requested, the amount will be indicated here: (insert fee) ____________________
12.8 This Agreement can be terminated by the Supplier on serving 30 days written notice to the Recipient.  Upon termination, the Recipient will discontinue its use of the Material and, upon request of the Supplier, will destroy or return all Material to the Supplier. All other obligations, including those of the Confidential Disclosure Agreement, if executed, shall survive termination of this Agreement.

12.9 In the event where human tissue or products of human origin are implied by this agreement, the Recipient and the Supplier undertake to comply with the regulations related to human tissue or products of human origin, as enacted in the Act on Human Tissue 65 of 1983, as amended; and in this regard to get the necessary approval from the Ethics Committee in the Faculty of Health Sciences of the Supplier prior to the transfer of such human tissue or products of human origin.

12 WITS HEALTH CONSORTIUM T/a (insert name of Syndicate / Research Unit  - SUPPLIER INFORMATION

	Provide Name of Principal Investigator / Researcher
	Signature

	Name of Syndicate / Research Unit
Please include full address and details of Responsible contact person
	


13 RECIPIENT INFORMATION 
	Recipient Name of Scientist / Researcher
	Signature

	Name of Department / Faculty / Organization
Please include full address and details of Responsible contact person
	


14 MATERIAL INFORMATION

	Material is defined as:

In accepting the MATERIAL, the RECIPIENT agrees to use the MATERIAL solely for the following research and evaluation purpose(s):

All restrictions and obligations relate to MATERIAL, and to any replicated forms of MATERIAL. Reference to MATERIAL herein is therefore intended to include all such forms of MATERIALS
	


EXECUTED as an AGREEMENT
Thus done and signed at ____________________________________ on this ________ day of _____________.

____________________________________.
Signed For and on behalf of 
Wits Health Consortium trading as 
(Insert name of Syndicate / Research Unit)
As witnesses:

1. 
.

2. _________________________________

Thus done and signed at ____________________________________ on this ________ day of _____________.

____________________________________

Signed for and on behalf of RECIPIENT
As witnesses:

2. 
.

2. _________________________________
Please Note: 
Please refer to the recommendations and guidelines (attached below) as a checklist as per the Wits Human Research Ethics Committee, when drawing up your MTA, ensure that the suggested elements are included in your document, where an item is ‘not applicable’ to remove the information or insert the correct information relevant to your MTA – (kindly remove this once you have completed your document.)
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BASIC TERMS AND CONDITIONS USED IN A MATERIAL TRANSFER AGREEMENT (MTA):

· All specimens leaving the country require MTA Agreements

· Researchers may use MTA’s of their own design, and may lay out their MTA Agreement as they require   

· All MTA Agreements MUST contain compulsory Items 1 (one) through Item 8 (eight) 

· Items 9 (nine) through to Item 15 (fifteen) will also be included when appropriate.

· This is all dependant on what is agreed with Collaborators and/or Sponsors

· In all cases there must be reasonable justification for cross border transfer/exchange of human biological Materials.

ALL MTA AGREEMENTS MUST CONTAIN COMPULSORY ITEMS 1 (ONE) THROUGH ITEM 8 (EIGHT)

1. PARTIES: 

The MTA must carefully list the lending and borrowing institutions and their addresses. In some cases the MTA will include the names of individuals who are authorized from each institution to handle the negotiation and signing of the MTA. The effective date of the MTA should also be indicated. 

2. DESCRIPTION OF THE MATERIAL:

The Material must be fully described, including any derivative product. 

3. PURPOSE AND USAGE: 

The conditions for use by the borrower should be fully described e.g. for research purposes only or for commercial application under specified conditions. Also, the research program under which the Material is going to be used should be described, and as much as possible, indicate the specific experimental tests that the Material will be subjected to. 

4. USER(S): 

Authorized user(s) of the Material should be mentioned. The lender should restrict the use of the Material to retain control. 

5. LOCATION: 

Describe where the Material is being transferred or will be used. It should be indicated if the Material can be used at any site or restricted number of sites. 

6. RESTRICTIONS:

Specific restrictions for the borrower are described here. E.g. “not to be used for human reproductive cloning”, or “to be used in accordance with South African law only”. 

7. TIME PERIODS: 

A date is set to terminate the MTA, otherwise the borrower may use the Material indefinitely. However, for collections for storage for future uses, certain provisions of the MTA my still remain in force.

8. COMPLETION REQUIREMENTS: 

At the termination date, the lender may ask for the return of the Material, or its destruction.

ITEMS 9 (NINE) THROUGH TO ITEM 15 (FIFTEEN) WILL ALSO BE INCLUDED WHEN APPROPRIATE.

9. OWNERSHIP – DERIVATIVES: 

The lender should clearly state if it will allow the borrowers to own any derivatives of the Material the borrower develops during the time period. The lender may allow the borrower to retain rights to the derivatives without any stipulations. 

10. OWNERSHIP – PRODUCT: 

The MTA must state who owns any new products discovered through the use of the Material. If nothing is stated about this in the MTA the borrower automatically obtains ownership. 

11. COMMERCIALIZED RIGHTS: 

The MTA should include directions for handling commercialized products including sharing of any royalties. The parties may also wish to include a clause, which allows them to negotiate a separate MTA should the need for commercialization arise. 

12. TECHNOLOGY TRANSFER: 

The MTA should emphasize the need for technology transfer. 

13. PUBLICATION: 

The lender may wish the borrower not to publish or publish under specified conditions the date obtained from the Material. 

14. CITATION REQUIREMENTS: 

If the lender allows publication, it may decide that the lending institution be acknowledged as the provider of the Material. 

15. GOVERNING LAW: 

An institution preparing the MTA will have it under the control of the country’s governing laws. 
SECRETARIAT: Suite 189, Private Bag x2600, Houghton 2041, South Africa • Tel: +27-11-274-9200 • Fax: +27-11-274-9281 





Human Research Ethics Committee: (Medical)


FWA Registered No IRB 00001223





University of the Witwatersrand,


Johannesburg





�








MTA AGREEMENTS: Version (Please insert Version Number and date)

(Insert Agreement Number (for referral purposes)
Page 1 of 6
F:\ETHICS REGULATORY DEPARTMENT 2008\GENERAL 2008\MTA.WHC.contracts_standard_MTA.DOC

